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Atruck is loaded with soybeans at a farm in Primavera do Leste, Mato Grosso. Brazil will produce
a record 83.4 million tons of soybeans this season due to unprecedented expansion in area
planted, the government said on Thursday, raising its forecast 0.8 percent. ReutersPhoto/Paulo Whitaker

KuDeTa [ egal battle over well-known brand holds valuable lessons for business owners

How to Best Protect Your
Brand From a Coup d’Etat

Commentary | Prudence Jahja
& Andrew Diamond

Soon, a Singapore court will decide alaw-
suit involving one of Indonesia’s most
well-known brands, with not only millions
of dollars at stake but also ownership of
the brand itself.

How Ku De Ta, the long-standing Bali
beach club and an establishment known
for its chic and laid-back demeanor, be-
came embroiled in a hotly contentious,
multiparty lawsuit 1,600 kilometers away
from its sublime beachfront location in
Seminyak is a story that every Indonesian
brand owner should learn by heart.

Itis a story that has important implica-
tions for doing business in this increasingly
globalized world. And while this decision
is eagerly anticipated by the parties and in-
tellectual property lawyers who focus on
trademarks and brand protection, for ev-
eryone else the decision itself does not
matter, as the lessons to be learned from
this case have been clear for quite some
time, however the court rules.

Itmaybe surprisingto learn that there is
no formal relationship between Ku De Tain
Bali and Ku De Ta at the Marina Bay Sands
in Singapore — despite them both being
high-end restaurant/lounge concepts with
the same unusual name occupying prime
real estate in their respective locations.

Indeed, the pivotal issue in the ongoing
litigation is ownership over the Ku De Ta
brand in Singapore. The question for the
High Court of Singapore is: Who can legally
register and own the Ku De Ta trademarks
in Singapore? The answer is vital because,
in determining ownership, the court will
decide who can exploit the brand for profit
in Singapore, for example through lucrative
licensing or franchise agreements.

‘While many contested facts remain to
be resolved, a short summary of the dis-
pute can be made. In 2000, a partnership
group began operation of Ku De Ta in Bali,
registering the “Ku De Ta” trademark for
various goods and services in Indonesia,
but not in Singapore. The restaurant and
beach club soon became a highly popular
destination, attracting foreign tourists and
Indonesians alike. In 2004 and 2009, anow
former member of the Bali partnership
registered the Ku De Ta trademarks in Sin-
gapore separately from the partnership.

Use ofthe Singapore Ku De Ta trademarks
was ultimately licensed to the operators of
Ku De Ta Singapore for the restaurant and
club that now sits atop the Skypark at the
Marina Bay Sands.

The Bali partnership is now seeking to
cancel their former partner’s trademark
registrations in Singapore, claiming that
they are the legitimate owner of the Ku De
Ta marks, whether in Indonesia or Singa-
pore, despite their failure to register the
marks in Singapore.

The former partner claims that through
his company’s registrations in Singapore,
he is the legitimate owner of the marks in
Singapore and thus properly licensed them
for use in Ku De Ta Singapore. The opera-
tors of Ku De Ta Singapore claim that they
are just innocent third parties who un-
knowingly licensed the marks in good faith,
aclaim disputed by the Bali partnership.

If the Bali partnership’s claims are suc-
cessful, the Singapore court could cancel
their former partner’s registrations; dam-
ages could be imposed; the Singapore club
could be forced to change its name or, as
requested by the Bali partnership, even to
pay them a percentage of past profits. If, on
the other hand, the Bali partnership’s
claims are unsuccessful and dismissed by
the court, then they will have lost control
of their brand in Singapore and the ability
to profit from the use and reputation of the
Ku De Taname there.

There isno doubt that the stakes are high
for the parties involved. But for the rest of
us, the lessons are clear no matter who wins
orloses. Above all else, the messy and costly
litigation that has resulted from this dispute
shows the absolute need for Indonesian
businesses to be proactive in protecting
theirbrands and products outside of the ar-
chipelago. Trademarks are territorial; that

Instead of spending perhaps
less than $1,000 to register
their marks in Singapore,
the Bali partnership has had
tospend tens of thousands
of dollars, if not more, to
litigate thisissue

is, registering a trademark in Indonesia only
provides protection in Indonesia.

Due to the increasing insignificance of
national borders and surging international
trade and travel, well-known local compa-
nies can be at risk of losing control of their
brands overseas without a proactive pro-
tection strategy.

This is what happens to the Bali part-
nership, though with perhaps a little more
intrigue than is usual. By not promptly reg-
istering its trademarks around the region
after it began building its brand in 2000, the
Bali partnership created the opportunity
for another individual or company — right-
ly or wrongly — to register the Ku De Ta
marks in Singapore.

Now, instead of spending perhaps less
than $1,000 to register their marks in Sin-
gapore for 10 years of protection, the Bali
partnership has had to spend tens of thou-
sands of dollars, if not more, to litigate this
issue in an attempt to ‘recapture’ their
marks, with no guarantee of success. This
figure does not include the tremendous
amount of time, energy and, no doubt,
stress resulting from the dispute.

Indonesian companies should learn
from this unfortunate situation and proac-
tively protect their rights by registering
their trademarks in countries where they
do business or are likely to do business in
the near future.

Almost all Asian countries operate ac-
cording to a “first to file” system, which
means that ownership of a trademark is
given to the first person or entity to register
that mark, not to whomever uses it first in
the country. By proactively registering their
company’s trademarks in relevant coun-
tries as soon as feasible, most likely after fil-
ing in Indonesia, Indonesians can protect
their business’ reputation and profits.

As Indonesia’s economy continues to
grow and homegrown businesses look out-
side the archipelago for future profits, re-
sponsible businessmen and -women would
do well to remember the lessons from the
Ku De Ta case and not let control of their
brand be overthrown by a coup d’etat.
Prudence Jahjais an associate and Andrew
Diamond is a foreign legal consultant at
Januar Jahja & Partners, a Jakarta-based law
firm specializing in intellectual property law.
Januar Jahjais not involved with any group
inthe litigation of the Ku De Ta case.
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Singapore Air’s Profit
A Miss for 5th Quarter

Kyunghee Park

Singapore Airlines, Southeast Asia’s big-
gest airline, reported profit that missed an-
alyst estimates for a fifth consecutive quar-
ter on cheaper fares to carry passengers
and cargo.

Net income rose 5.4 percent to S$142.5
million ($115 million) in the three months
ended December, the airline said in a state-
ment on Thurday, missing the S$161 mil-
lion average of four analysts’ estimates
compiled by Bloomberg.

Singapore Air shares fell to the lowest
level in a week after saying yield from car-
rying passengers dropped 5.8 percent in
the third quarter, trimming gains from sell-
ing more tickets. Chief executive Goh
Choon Phong, 49, upgraded business- class
cabins, sold a stake in Virgin Atlantic Air-
ways last year, and started operating anew
budget carrier Scoot as competition with
Middle East carriers such as Emirates and
low- fare airlines increases.

“Disappointing results reinforce our
conviction thesis that Singapore Air is los-
ingits allure as aresult of the shift in power
dynamics,” Citigroup analyst Rigan Wong
said in a note on Thursday. “Yield deterio-
ration is our biggest concern.”

Passenger yield, the average price a
traveler pays to fly one kilometer, fell to
114 Singapore cents from 12.1 cents a year
earlier, Singapore Air said in the statement.
Yields from carrying cargo dropped to 33.5
cents from 34.7 cents a year earlier, the
company said in the statement.

Revenue fell 0.4 percent to S$3.86
billion.

The airline carried 4.69 million passen-
gers between October and December,
compared with 4.36 million a year earlier,
according to the company’s monthly fil-
ings to the Singapore stock exchange. The
carrier filled an average 79.3 percent of its
seats in the quarter, compared with 77.2
percent ayear ago.

“Loads and yields of both passenger
and cargo business are expected to remain
under pressure, while the price of jet fuel
continues to be at a historical high,” Singa-
pore Air said in the statement. “The depre-
ciation of revenue-generating currencies
against the Singapore dollar poses yet an-
other challenge.”

The average price of jet fuel rose 1.7 per-
cent in the October-December period to
$126.91 per barrel, according to data com-
piled by Bloomberg.

Premium-ticket prices between Asia
and the United States averaged $5,859 in
December, the lowest level since 2009, ac-
cording to data compiled by Bloomberg.
Wall Street’s cost cuts and dismissals have
helped erase more than 300,000 finan-
cial- industry jobs in the past two years
while companies have trimmed their
travel budgets.

Global air passenger traffic grew 5.3 per-
cent last year, boosted by the expansion of
Middle Eastern carriers and demand from
markets in Latin America and Africa, the
International Air Transport Association
said on Jan. 31. Cargo demand fell 1.5 per-
centin 2012. Passenger traffic may grow 4.5
percent in 2013, with cargo markets pro-
jected to increase 1.4 percent, IATA said.

The airline’s shares on Friday fell 0.7 per-
centto S$11.07,the lowest price since Jan. 31.
They have gained 3 percent this year.
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